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No. 10083. 


UNITED SERVICES LIFE INSURANCE COMPANY, 

Appellant, 

i 

I 

V. 

I 

ANNA AUSTIN BISCHOFF, Appellee. | 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANT. 


QUESTION PRESENTED. 

Whether the Trial Court, in a case involving a life insur¬ 
ance policy, erred in declining to apply an aviation exclu¬ 
sion clause in a clear case of death resulting from aviation. 

i 

STATEMENT OF FACTS. 

The insured, the late Captain August J. Bischoff, was an 
officer of the United States Army Air Corps. While flying 
a pursuit plane as a member of an escort for bombers raid¬ 
ing the oil installations at Ploesti, Roumania, he engaged 
in the strafing of an enemy troop train. His wing tip (App. 
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7, 13) brushed the locomotive of the train. His plane 
crashed, burned, and it was not until the second day that 
his body could be removed from the wreckage. The policy 
of insurance issued by the appellant contained the following 
aviation exclusion clause: 

“Aviation Exclusion. —It is hereby understood and 
agreed that if this Policy shall, at any time prior to the 
policy anniversary nearest the Insured’s age thirty 
years, become a claim by death of the Insured due to 
operating or riding in any kind of aircraft except (1) 
as a passenger in aircraft of the United States Army, 
Navy, Marine Corps or Coast Guard while the Insured 
is not under flying orders or on flying status as a mem¬ 
ber of the United States Army, Navy, Marine Corps 
or Coast Guard; or (2) as a fare-paying passenger in 
a licensed passenger aircraft provided by an incorpo¬ 
rated passenger carrier and operated by a licensed 
pilot on a scheduled flight over a regularly established 
air route between definitely established airports, the 
liability of the Company under this Policy shall be lim¬ 
ited to the premiums paid hereunder, or to the then 
net reserve at the time of death, if greater; any provi¬ 
sion in this Policy to the contrary notwithstanding.” 

Attention is directed to the concluding phrase of the fore¬ 
going: “* * * any provision in this Policy to the contrary 
notwithstanding. ’ ’ 

The policy of insurance issued by the appellant contained 
the following freedom from restrictions clause: 

“Freedom from Restrictions. —This Policy is free 
from restrictions as to residence, travel, occupation, or 
military or naval service.” 

ARGUMENT. 

The sole question presented in the instant appeal relates 
to the applicability of the case of Boye, et al. v. United 
Services Life Insurance Company, 168 F.(2) 570, decided 
by this Honorable Court on June 14,1948. 
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Protracted discussion hardly is required in view of the 
authority just cited. However, it is the view of counsel for 
the appellant that the rationale of the Boye case was that 
the insurance company was required under the law in rely¬ 
ing upon the aviation exclusion clause to carry the burden 
of proof and to show that the insured in that case came to 
his death as a result of an aviation disaster. The Court 
was of the opinion that the insurance company did not meet 
this burden—that possibly and probably the death resulted 
“directly or indirectly from gunfire/’ 

In the case at bar, there is indisputable proof that Cap¬ 
tain Bischoff died directly as a result of an aviation crash. 
Hence, it is the opinion of counsel for appellant that the 
Boye case does not apply in this instance. 

The argument was made below by appellee that even 
though the insured met his death as a result of aviation, the 
exclusion did not apply because the policy contained a free¬ 
dom from restrictions clause that specifically bound the 
company to payment if the insured came to his death as an 
incident of military service. 

It is earnestly suggested that there is no ambiguity in 
this case between the two clauses. They are clear. There 
is no conflict between the two. Analysis of the two clauses 
as set forth verbatim in the statement of facts will reveal 
that the freedom from restrictions feature of the policy is 
what is known in insurance law as a “status” clause. On 
the other hand, the aviation exclusion provision is clearly a 
result clause. There is no ambiguity. 

As the Supreme Court of Kansas stated in Knouse v. 
Equitable Life Insurance Company of Iowa, 181 P.(2) 310, 
decided on June 7, 1947: 

“As has been noted in some of the cases reviewed 
above, it is fallacious reasoning to say that because a 
policy fails to exclude war risks, the scope of the con¬ 
tract which clearly excluded certain deaths in aerial 
flights, is, because of such failure, to be construed to 
cover all war risks and so to cover deaths in aerial 
flights of the excluded kind. ” 
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CONCLUSION. 

It is respectfully submitted on the basis of the foregoing 
that the judgment of the Trial Court should be reversed. 

Neel Bubkinshaw, 

930 Shoreham Building, 
Washington, D. C., 

Attorney for Appellant. 
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1 Filed Apr 17, 1946 

IN THE DISTRICT COURT OP THE UNITED STATES FOR THE 

District of Columbia 
Civil Action No. 94371 

Anna Austin Bischoff, 811 Gulf State Building, 
Dallas, Texas, Plaintiff, 


v. 

United Services Life Insurance Co., 2517 Connecticut 
Avenue, N. W., Washington, D. C., Defendant. 

Complaint for Benefits of Insurance Policy 

Comes now the plaintiff and for complaint against the de¬ 
fendant says: 

1. Plaintiff is a citizen of the State of Texas. Defendant 
is a corporation with home offices in the District of Colum¬ 
bia. The amount involved, exclusive of interest and costs, 
exceeds three thousand dollars ($3,000.00). 

2. The defendant on the 1st day of December, 1941 for 
the consideration therein stated issued unto August J. 
Bischoff of Edgewood Arsenal, Maryland, insurance policy 
number 7056 in the amount of Five Thousand Dollars 
($5,000.00) and by the terms of said policy it was provided 
among other things as follows: 

“United Services Life Insurance Company, Old Line 
Legal Reserve, Washington, D. C., hereby insures the life of 
August J. Bischoff (the insured) and immediately upon re¬ 
ceipt at the home office in the City of Washington, D. C., of 
due proof of the death of the insured, occurring while the 
policy is in force, agrees to pay Five Thousand Dollars 
($5,000) at its Home Office in the City of Washington to 
Anna Austin Bischoff, mother of the insured. 

3. The insured August J. Bischoff died June 10,1944; that 
the said policy was in full force and effect at said time; that 



due proof of the death of the insured was furnished to the 
defendant at its home office in Washington, D. C. ; 

4. That the defendant refused and now refuses to pay to 
the plaintiff the amount of said policy. 

5. The defendant owes to the plaintiff the sum of Five 
Thousand Dollars ($5,000) and interest by reason thereof. 

Wherefore, plaintiff demands judgment against 
2 defendant for the sum of Five Thousand Dollars 
($5,000), interests and costs. 

Jordan R. Bentley 
Attorney for Plaintiff 
327 Southern Building 
Washington, D. C. 

Jury trial is hereby demanded 

i 

Jordan R. Bentley 
Attorney for Plaintiff 


3 Filed May 14 1946 

Answer to Complaint for Benefits of Insurance Policy 

Comes now the defendant in the above-entitled case and 
for answer says: 

1. Paragraph 1 is admitted. 

2. Paragraph 2 is admitted. 

3. Paragraph 3 is denied as stated; defendant admits that 
the insured died on or about June 10, 1944, but avers the 
fact to be that the liability of the defendant in the circum¬ 
stances was limited to refund of the premiums paid in that 
the insured died while navigating an airplane of the United 
States Army engaged in a flight from Italy to Ploesti, Ru¬ 
mania; that the liability of the insured was limited to re¬ 
fund of premiums because of the aviation exclusion clause 
in such policy contained. 

4. Paragraph 4 is denied. 

5. Paragraph 5 is denied. 
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Wherefore, defendant demands judgment against the 
plaintiff with costs. 

Neil Burkinshaw 
930 Shoreham Building 
Attorney for Defendant. 


Letter 

4 Filed Nov 21 1947 

WAR DEPARTMENT 
THE ADJUTANT GENERAL’s OFFICE 
WASHINGTON 25, D. C. 

AG 201 Bischoff, August J., Jr. 

(19 June 45) PC 27 June 1945. 

United Services Life Insurance Company, 

2517 Connecticut Avenue, N.W. 

Washington 8, D. C. 

Gentlemen: 

Reference is made to your letter of 19 June 1945, request¬ 
ing additional information in the case of Captain August J. 
Bischoff, Jr., 0409527, Air Corps. 

The records of this office show that Captain Bischoff was 
the pilot of a P-38 (Lightning) fighter plane which departed 
from Italy on a dive bomber escort mission to Ploesti, Ru¬ 
mania. While returning from the mission, his fighter plane 
and accompanying planes dived down to strafe a target and 
when the flight again resumed altitute, Captain Bischoff’s 
Fighter had disappeared. He was on flying status and 
under flying orders at the time of his death. 

Very truly yours, 

J. A. Ulio 
Major General , 

The Adjustant General of the Army. 
By: JAU 
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Letter 

5 Filed Nov 21 1947 

WAR DEPARTMENT 
THE ADJUTANT GENERAL , S OFFICE 
WASHINGTON 25, D. C. 

AGPO-OG 201 Bischoff, August J., Jr. 

(8 Apr 47) 0409527 16 April 1947 

Mr. Neil Burkinshaw 

Shoreham Building ! 

Washington, D. C. 

Dear Mr. Burkinshaw: 

I am referring to your letter of 8 April 1947, concerning 
the death of Captain August J. Bischoff, Jr. 

The records show that Captain Bischoff was killed in ac¬ 
tion on 10 June 1944, when his plane crashed and burned 
in the vicinity of Puntea de Greci, Rumania, and his remains 
were recovered, identified and interred in a United States 
Military Cemetery. In compliance with your request, I am 
inclosing an official statement covering the death of Captain 
Bischoff. 

With regard to your request for a certificate, bearing the 
official seal of the War Department, setting forth all infor¬ 
mation contained in the War Department records regarding 
the death of Captain Bischoff, I wish to explain that such a 
certificate is furnished for use in a legal controversy only 
upon the receipt of a true copy of a rule, certificate or order 
of the court exercising jurisdiction over the matter, contain¬ 
ing the following statements: 

The person whose records are requested, or his author¬ 
ized representative, has been given notice of the application 
for such an order of court and an opportunity to he heard 
thereon. • • 

The information requested is material to the issues of the 
case and necessary to the proper administration of justice. 
The authenticated copies of records when received by the 
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court pursuant to the order will be impounded with the clerk 
of the court, and will not be opened or subject to inspection 
prior to the trial except with the consent of the individual 
whose records are involved, or his authorized representa¬ 
tive. 

6 I trust that this information will be of assistance 
to you. 

Sincerely yours, 

H. B. Lewis 
Brigadier General 
Assistant The Adjutant General 

1 Inclosure 
Statement of Death 

(Certificate should recite that R. G. has official custody of 
record. Rule 44 Civ. Procedures) 

7 Filed Nov 21 1947 

WAR DEPARTMENT 
THE ADJUTANT GENERAL’S OFFICE 
WASHINGTON 25, D. a 

STATEMENT OF DEATH OF 
AUGUST J. BISCHOFF, JR. 

The records of the War Department show that Captain 
August J. Bischoff, Jr., 0409527, Air Corps, who gave his 
date of birth as 30 March 1920, was killed in action on 10 
June 1944, in the Mediterranean Area, while on a dive 
bomber escort mission from Italy to Ploesti, Rumania. He 
was in a flying pay status at the time of his death. 

This official statement furnished 16 April 1947 to Mr. 
Neil Burkinshaw, Law Offices, Shoreham Building, Wash¬ 
ington, D. C. 

By authority of the Secretary of War: 

Edward F. Witsell, 

Major General, 

The Adjutant General . 
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Letter 

Filed Nov 211947 


WAR, DEPARTMENT 
THE ADJUTANT GENERALOFFICE 
WASHINGTON 25, D. C. 

In reply refer to: 

AGPO-CG 201 Bischoff, August J., Jr. 

(12 May 47) 0409527 


19 May 1947 

Mr. Neil Burkinshaw, 

Shoreham Building, 

Washington, D. C. 

Bear Mr. Burkinshaw: 


I have received your letter of 12 May 1947, relative to 
the death of Captain August J. Bischoff, Junior. 

Reports received in the War Department reveal that 
Captain Bischoff was the pilot and sole occupant of a 
P-38 type aircraft which was engaged in a strafihg mis¬ 
sion on 10 June 1944. He flew down to strafe a locomotive 
and the right wing of his plane came in contact with the 
locomotive as he banked away. Subsequent interrogation 
of the village priest and inhabitants of Puntea de Greci 
district of Dembovuta, Rumania, disclosed that Captain 
Bischoff’s aircraft crashed and burned; however, the plane 
could not be approached until the flames had died down on 
the following day. The remains of the pilot were recovered 
and buried in the community cemetery. American Graves 
Registration personnel later removed the remains from 
that cemetery and identified them as those of Captain 
Bischoff. 

The reports further disclose that First Lieutenant; Harry 
E. Noon was flying a P-38 aircraft on the mission with Cap¬ 
tain Bischoff, and his plane also crashed in the same area. 
Lieutenant Noon escaped from the wreckage of his aircraft 
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and was taken prisoner. Yon may communicate with him 
at 1813 West 41st Street, Kansas City, Missouri. 

I hope that the information furnished above will prove 
of value to you. 

Sincerely yours, 

H. B. Lewis, 

Brigadier General , 

Assistant The Adjutant 
General . 


9 Filed Jul 26 1948 

Second Motion for Summary Judgment 

Comes now the plaintiff by her attorneys of record and 
moves this Court that a Summary Judgment be entered 
herein in her favor against the defendant, for the amount 
of $5,000.00 plus interest and costs as prayed for in the 
Complaint filed herein. 

That this is a second motion for summary judgment, the 
first motion for summary judgment having been denied 
by order of Court dated April 16, 1947. This motion is 
filed in view of a recent decision of the United States Court 
of Appeals for the District of Columbia in the case of 
Bove, et al, v. United Services Life Insurance Company, 
decided June 14, 1948, which establishes the law in favor 
of plaintiff in the case at bar. 

Jordan R. Bentley, 

Robert C. Handwebk, 

Attorneys for Plaintiff, 

327 Southern Building. 


10 Filed Oct 29 1948 

Final Judgment on Insurance Policy 

This cause came on to be heard before the Court on plain¬ 
tiff’s second motion for summary judgment and the Court 
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having considered the pleadings, and the records of the 
War Department impounded in this case, and certain other 
War Department records produced by defendant through 
its counsel of record, and argument of counsel for plaintiff 
and defendant; and the Court having made findings of fact 
and conclusions of law in the premises, it is, this 29 day 
of October, A. D. 1948, 

Ordered, adjudged and decreed, that said motion for 
summary judgment be and is hereby granted, and that 
judgment on said policy be and is hereby rendered against 
the defendant, United Service Life Insurance Company, 
in the sum of Five Thousand Dollars ($5,000.00) with inter¬ 
est thereon at 6% per annum from the 9th day of July 
1945, until paid, with costs of suit. 

i 

Alexander Holtzoff, 

Judge. 

Approved as to form: 

Jordan R. Bentley, | 

Robert C. Handwerk, 

* j 

Attorneys for Plaintiff. 

Neil Burkinshaw, 

Attorney for Defendant. 

• •••• 

i 

11 Filed Nov 22 1948 

Notice of Appeal 

Notice is hereby given this 22nd day of November, 1948, 
that United Services Life Insurance Company hereby ap¬ 
peals the United States Court of Appeals for the District 
of Columbia Circuit from the judgment this Court entered 
on the 29th day of October, 1948, in favor of the plaintiff 
against the defendant. 

Neil Burkinshaw, 

Attorney for Defendant y 
930 Shoreham Building. 

• •••• 
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Documents from the Office of the Adjutant General of 

the Army 

Filed Nov 21 1947 Harry M. Hull, Clerk. 

UNITED STATES OF AMERICA 

Department of the Army 

Washington, 19 November, 1947. 

I hereby certify that the attached are trne copies of docu¬ 
ments in the custody of The Adjutant General of the Army 
pertaining to the death of Captain August J. Bischoff, Jr., 
0409527. 

Edward F. Witsell, 

Major General, 

The Adjutant General 

I hereby certify that Edward F. Witsell, who signed the 
foregoing certificate, is the Adjutant General of the Army, 
and that to his certification as such full faith and credit are 
and ought to be given. 

In Testimony Whereof I, Kenneth C. Royall, Secretary 
of the Army, have hereunto caused the seal of the Depart¬ 
ment of the Army to be affixed and my name to be sub¬ 
scribed by the Deputy Administrative Assistant of the said 
Department, at the City of Washington, this nineteenth day 
of November, 1947. 

Kenneth C. Royall, 

Secretary of the Army. 

(Seal) 

By James C. Cook, 

Deputy Administrative Assistant. 

War Department, Form No. 7 

Bischoff, August J., Jr., 

PC-N MTO 098 
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16 April 1945 

Mrs. Madelyn T. Bischoff 
Garland, Texas 

Bear Mrs. Bischoff: 


It is with profound regret that I confirm the recent tele¬ 
gram informing you of the death of your husband, Captain 
August J. Bischoff, Jr., 0409527, Air Corps, who was pre¬ 
viously reported missing in action over Rumania on 10 
June 1944. 

An official message has now been received which states 
that he was killed in action on the date he was previously 
reported missing in action. Recently provisions were made 
whereby there will be sent directly to the emergency ad¬ 
dressee or the next of kin a letter containing further in¬ 
formation about each person who dies overseas in the ser¬ 
vice of our country, and if this letter has not already been 
received, it may he expected soon. 

I realize the burden of anxiety that has been yours since 
he was first reported missing in action and deeply regret 
the sorrow this later report brings you. May the knowl¬ 
edge that he made the supreme sacrifice for his home and 
country be a source of sustaining comfort. 

My sympathy is with you in this time of great sorrow. 

Sincerely yours, ; 

J. A. Ulio, 1 
Major General, 

The Adjutant General. 


1 Inclosure WD Pamphlet No. 20-15 
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TELEGRAM 

Official Business—Government Rates 

From War Department 
Bureau AGO 

AG 201 Bischofp August J Je Capt Hus 12 Ape 45 
ASN 0409527 SPXPC-N MTO 098 13 April 1945 

MBS MADELYN T BISCHOFP 
GARLAND TEXAS 

I AM DEEPLY DISTRESSED TO INFORM YOU CORRECTED REPORT 
JUST RECEIVED STATES YOUR HUSBAND CAPTAIN AUGUST J BIS- 
CHOFF JR WHO WAS PREVIOUSLY REPORTED MISSING IN ACTION 
WAS KILLED IN ACTION ON TEN JUNE OVER RUMANIA PERIOD THE 
SECRETARY OF WAR ASKS THAT I EXPRESS HIS DEEP SYMPATHY IN 
YOUR LOSS AND HIS REGRET THAT UNAVOIDABLE CIRCUMSTANCES 
MADE NECESSARY THE UNUSUAL LAPSE OF TIME IN REPORTING 
YOUR HUSBANDS DEATH TO YOU CONFIRMING LETTER FOLLOWS 

OFFICIAL J A ULIO 

THE ADJUTANT GENERAL 

ADJUTANT GENERAL BATTLE 

JPB/mjw 

HEADQUARTERS, FIRST FIGHTER GROUP 
OFFICE OF THE CHAPLAIN 
APO 520, NEW YORK 

5 April 1945 

Mrs. Madelyn Vance Bischoff, 

Box 583, 

Garland, Texas. 

Dear Mrs. Bischoff: 

Perhaps the following information will answer some of 
the questions that have been coming to your mind during 
this period of gross anxiety. Your husband, Captain An- 
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gust J. Bischoff, Jr., 0-409527, has been declared killed in 
action because of the following information. 

At the time of the accident August was flying a straffing 
mission with his group. As he flew down to straff a locomo¬ 
tive the right wing of his plane tipped the locomotive when 
he banked away. 

The investigating detachment found that in questioning 
the village priest, the Primar, and other citizens of Puntea 
de Greci district of Dambovuta, Rumania, that two 
American fighter planes with two motors and two fuselages 
had crashed shortly after 0900 hours on 10 June 1944 within 
the limits of the village. One of the pilots landed safely 
and escaped before his plane burst into flames. Be was 
taken prisoner. The second aircraft could not be ap- 

i 

proached until the flames had died down on the second day. 
The burned remains of the pilot were found and buried in 
the community cemetery. We do not have any information 
regarding the funeral service. i 

Before the Germans carried away the wreckage Of the 
aircraft several of the natives had taken souvenirs. One of 
these souvenirs was a wrist watch; another was a partially 
crushed prop spinner. The outside surface of which still 
showed the remains of red paint On the inside surface was 
written in crayon 11 549-R ’ \ The Rumanians said this piece 
of metal had been pried off the right engine of the aircraft. 
The position at which August was reported to have crashed 
coincides almost exactly with the village of Puntea de Greci. 
The aircraft flown by August was #43-28549. Knowing 
the normal practice of mechanics it is believed that the 
marking of “549-R” in the prop spinner was done to in¬ 
dicate that the part was to be placed on the right engine 
of aircraft #43-28549. All these facts indicate that the 
pilot was your husband. 

If there are any questions in your mind which this letter 
does not answer please write to us and we will be glad to 
give all the assistance possible. 
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May you bear this burden with the courage and fortitude 
that was August’s as he gave his life for his country. 

Sincerely yours, 

Jack P. Bodabd, 
Chaplain (Captain) 

Classification Removed 
By authority of T. A. G. 

Date: Nov. 5,1947. 

Initials: Clark Marshall, 

Major A. G. D. 
GP/B/eh 

HEADQUARTERS FIFTEENTH AIR FORCE 
APO 520 U. S. ARMY 

AG 360.33 18 March 1945 

S: 2 April 45 

Subject: Supplement to Missing Air Crew Report. 
Through: Commanding General, XV Fighter Command 
(Prov) APO 520. 

TO: Commanding Officer, 1st Fighter Group, 

APO 520. 

1. The 2616th Investigating Detachment (OVHD), inves¬ 
tigating casualty personnel, has reported information rela¬ 
tive to the following former aircraft crew of your com¬ 
mand: 

Capt AUGUST J. BISCHOFF, JR., 0-409527, Mia 10 
June 1944 

2. It is desired that this evidence be considered with a 
view toward correcting the present status of the individuals 
named. If sufficient to indicate decease, a corrected Battle 
Casualty Report will be submitted. If evidence is not con¬ 
sidered conclusive of death beyond a reasonable doubt, full 
statement will be made substantiating such decision. 
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3. A report will be submitted, by indorsement hereon, of 
action taken in either case. 

4. The following information is submitted: 

Interrogation of the village priest, the Primar and other 

citizens of Puntea de Greci, district of Dambovita, Ru¬ 
mania, together with personal investigation by the team 
officer, reveal the following information: 

a. Shortly after 0900 hours on 10 June 1944 two Ameri¬ 
can fighter planes with two motors and two fuselages 
crashed within the limits of the village, about three kilo¬ 
meters apart. 

b. One pilot landed safely and escaped before his plane 
burst into flames. He was taken prisoner. 

c. The second aircraft could not be approached until the 
flames had died down on the second day. The burned re¬ 
mains of the pilot were found and buried in the community 
cemetery. 

d. Before the Germans carried away the wreckage of the 
aircraft, several of the natives had carried away souve- 
niers. One of these souveniers was a wrist watch, type A- 
11, AF43-81152. Another was partially crushed prop spin¬ 
ner. The outside surface still showed remnants of red 
paint. On the inside surface was written in crayon “549- 
R”. The Rumanians said that this piece of metal had been 
pried off the right engine of the aircraft. 

e. The position at which Capt. Bischoff was reported to 
have crashed coincides almost exactly with the village of 
Puntea de Greci. 

f. Aircraft flown by Capt. Bischoff was No. 43-28549. 
Knowing the normal practice of mechanics, it is believed 
that marking of “549-R ,, in the prop spinner was done to 
indicate that the part was to be placed on the right engine 
of aircraft No. 43-28549. 


i 
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g. Consideration of all facts available indicates that de¬ 
ceased is Capt. August J. Bischoff, Jr., 0-409527. 

Confidential. 

By Command of Major General Twining : 

Windle D. Reel, 

Major, Air Corps, 
Asst. Adj. Gen. 

1 Incl: Rpt. of Burial—Bischoff. 

27th fighter squadron 
1st fighter group 
apo 520 

Date 6 July 1944 

STATEMENT SURROUNDING DISAPPEARANCE 
OF MIA PERSONNEL 
AGPC-G 201 Bischoff, August J. (0409527) 

a. NAME: August J. Bischoff, Jr. 

b. GRADE: Captain 

c. ASN: 0-409527 

d. TYPE OF MISSION: Fighter-Bomber Escort 

e. DUTY ASSIGNMENT: Pilot 

f. TYPE OF AIRCRAFT: P-38 

g. LOCATION AT TIME OF MIA: Vicinity of Gaesti, 

Rumania on 10 June 1944 

h. PROBABLE CAUSE: It is believed that Captain Bis¬ 

choff’s right wing tipped a locomotive during 
a strafing attack. 

i. PROBABLE FATE: Unknown 

S. G. Harrison, Jr., 

Captain, Air Corps, 
Intelligence Officer. 

War Dept. A. G. O. Casualty Status Verified: 

C. Malone, 15 Aug 44 
No action necessary. 

To Officers’ Branch for file thru Dist Desk 1535 
Pitts, Cas. Br. 3706—21 Sept. 44 



17 


WAR DEPARTMENT 
THE ADJUTANT GENERAL *S OFFICE 
WASHINGTON 

In reply refer to 

AG 201 Bischoff, August J., Jr. 

(13 June 45) PC 15 June 1045. 

Not to Be Given to the Public 

Be: Policy No. 7056. 

The records of this office show that Captain August J. 
Bischoff, Jr., 0409527, Air Corps, died 10 June 1944 at * * in 
the Mediterranean Area of * * killed in action. 

Date of birth 30 March 1920. 

i 

J. W. Reinhart, 

Capt. A. G. D.i 
Adjutant General. 

To: i 

United Services Life Insurance Company, 

Claim Department, 2517 Connecticut Avenue, N.W t , 
Washington 8, D. C. 
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Attorneys for Appellee. 
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IN THE 


United States Court of Appeals 


Foe the District of Columbia Circuit. 


No. 10083. 


UNITED SERVICES LIFE INSURANCE COMPANY, 

Appellant, 

v. 

ANNA AUSTIN BISCHOFF, Appellee . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


Counter-Statement of the Case. 

Appellant, a life insurance company, issued to August J. 
BischofF, insured, a certain insurance policy dated Decem¬ 
ber 1, 1941, in the amount of Five Thousand Dollars 
($5,000.00), naming therein the appellee, Anna Austin 
BischofF, mother of the insured, as beneficiary thereof. 








2 


The insured died on June 10,1944. Said facts are admitted 
by appellant in its answer to the complaint. (App. pp. 
2,3) 

The insured, Captain August J. Bischoff, was an officer in 
the Air Corps, United States Army, during World War II, 
and while holding that office was piloting a P-38 (Light¬ 
ning) fighter plane, which departed from Italy on a dive 
bomber escort mission to Ploesti, Rumania. That while re¬ 
turning from this mission, his fighter plane and accom¬ 
panying planes dived down to strafe a target and when 
the flight again resumed altitude, Captain Bischoff’s 
Fighter had disappeared. He was on flying status and 
under flying orders at the time of his death. As a result 
of this engagement, his plane crashed and burned and he 
was killed in action on June 10, 1944. While piloting the 
plane in said engagement Captain Bischoff flew down to 
strafe an enemy troop train, and the right wing of his 
plane came in contact with the locomotive as he banked 
away. (App. pp. 4-7) 

Summary of Argument. 

I. 

The cause of death of the insured was not ‘‘due to op¬ 
erating or riding in any kind of aircraft’’, as set forth in 
the aviation exclusion clause of the policy, (Appellant’s 
Brief, p. 2). Captain Bischoff’s death resulted from a risk 
of war, which the policy did not exclude. 

Argument. 

L 

In this case, the cause of death, and the identity of the 
insured as the one who was killed, is definitely proven by 
the War Department records in evidence, and which facts 
are not disputed by the appellant. In the case of Boye, et 
ai. v. United Services Life Insurance Company , 168 F. (2) 
570, the cause of death and the identity of the person killed, 
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were not directly proven by the evidence, but only indi¬ 
rectly. In the case at bar we have direct proof on these 
two matters, and no proof to the contrary offered by the 
appellant. It is clear from the undisputed facts in the in¬ 
stant case that Captain Bischoff’s death resulted from a 
risk of war, which was not excluded by the policy. It fol¬ 
lows, therefore, that the law laid down by the Boye case, 
supra, applies to this case, and the lower court so held in 
granting appellee’s second motion for summary judgment, 
which was filed after the decision of this court in th e Boye 
case had been handed down. Said motion made no mention 
as to the “Freedom from Restrictions” clause in the pol¬ 
icy, (App’t’s Brief, p. 2), but it is submitted that said pro¬ 
vision is an additional reason for allowing appellee to re¬ 
cover in this case because it is repugnant to the “aviation 
exclusion” clause. The appellee argued below that the 
insured, as shown by the admitted facts in the case, met his 
death as a result of a risk of war and not as a result of avia¬ 
tion. The lower court so agreed and entered judgment ac¬ 
cordingly. 

It is clear that the insured’s death was caused by an act 
of war, his death having been caused by actual combat with 
the enemy troop train. The contact between the train and 
the insured’s plane, while the said pilot was strafing the 
train, was no different than had he been shot down by the 
enemy on the train. It was a definite engagement in an 
act of war between two enemies and no one will say that 
it was not a risk of war. 

In the Boye case, supra, this court agreed with the Dis¬ 
trict Court that “the known circumstances point strongly 
to death by enemy gunfire, or by flames from a burning 
plane, or by the plane crashing upon the land or falling into 
the sea”, (italics ours) 

In Barringer v. Prudential Ins. Co., 62 F. Supp. 286, Affd. 
153 F. (2d) 224, the court said in effect that it would have 
allowed recovery if there had been reason to believe that an 
enemy submarine had shot the plane down, (italics burs) 
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The appellant again relies on Knouse v. Equitable Life 
Insurance Company of Iowa, 163 Kan. 213; 181 P. 2d 310, 
which this court held was inapplicable in the Boye case, and 
we submit .for the same reasons has no applicability here. 

See also the decision of this court in Phoenix Mutual 
Life-Insurance Company of Hartford, Conn. v. Flynn, de¬ 
cided by this court on September 27, 1948, — U. S. App. 
D. C. —, 171 F. (2) 982, and cases therein cited. 

Also see, Conaway, appellee, v. The Life Insurance Co. of 
Virginia, appellant, 148 Ohio St. Reps. 598, decided by the 
Ohio Supreme Court on December 10, 1947. 

Conclusion. 

It is respectfully submitted that because the undisputed 
evidence in this case shows that the insured died as a result 
of a risk of war, and not from a risk of aviation, it follows 
that from the cases cited, the judgment of the court below 
should be affirmed. 

Respectfully submitted, 

Robert C. Handwerk, 

Jordan R. Bentley, 

Attorneys for Appellee. 

327 Southern Budding, 
Washington 5, D. C. 




